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Uniterr States Court of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

August 16, 2024
Before
FRANK H. EASTERBROOK, Circuit Judge
ILANA DIAMOND ROVNER, Circuit Judge

AMY ]. ST. EVE, Circuit Judge

No. 24-2174 \ Appeal from the United States

District Court for the Southern
FREE SPEECH COALITION, INC., et al., District of Indiana, Indianapolis

Plaintiffs-Appellees, > Division

v No. 1:24-cv-00989-RLY-MG

TODD ROKITA,
Defendant-Appellant. j

Richard J. Young,
Judge.

ORDER

Indiana seeks a stay of the preliminary injunction that a district court entered
preventing the enforcement of Ind. Code §24-4-23, which requires web sites to limit
minors” access to certain sexual materials.

Indiana’s statute is functionally identical to one adopted by Texas. That statute
has been held to be valid. Free Speech Coalition, Inc. v. Paxton, 95 F.4th 263 (5th Cir. 2024),
cert. granted, No. 23-1122 (July 2, 2024). Free Speech Coalition, Inc., which is a plaintiff
in both the Indiana case and the Texas case, asked the Supreme Court to prevent
enforcement of the Texas statute while that litigation continued. That application was
denied, No. 23A925 (Apr. 30, 2024), so the Texas statute is now in force.
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We do not see any adequate reason why Texas’s law may be enforced pending
the decision on the merits in Free Speech Coalition v. Paxton, while Indiana’s may not be
enforced. Functionally identical statutes should be treated the same while the Supreme
Court considers the matter. Accordingly, Indiana’s request for a stay is granted. The
stay will remain in effect until the Supreme Court has issued its mandate in Free Speech
Coalition v. Paxton.

Briefing in this appeal will be deferred until the Supreme Court has decided Free
Speech Coalition v. Paxton. Within 14 days of that decision’s release, the parties must file
status reports advising this court of their view about how we should proceed.

ROVNER, Circuit Judge, concurring in part, dissenting in part.

I can certainly see the value in terms of judicial efficiency and deference in the
approach taken by the majority here, and it has an intuitive appeal. Because of the
opposite procedural postures of the two cases, however, granting the stay here upends
the status quo and imposes a burden on the plaintiffs that cannot be justified by the
Supreme Court’s summary denial of the stay here.

The Fifth Circuit in Paxton, 95 F.4th 263, held that the age-verification component
of the statute was constitutional, and the plaintiffs did not seek a stay in that court.
Therefore, the “status quo” at the time the Supreme Court was presented with the stay
motion was that the statute was not enjoined and was being enforced — and the
plaintiffs therefore were already subjected to its burdens. The Supreme Court’s
summary decision without any comment or dissent merely left the case as it found it,
leaving the parties no worse off than they had been.

Here, in contrast, the district court held that the statute was unconstitutional, and
granted a preliminary injunction, enjoining it on First Amendment grounds and
denying the motion to stay that injunction. The result, of course, is that the Indiana
statute has never been in force, unlike the Texas statute. We have not yet had the
opportunity to consider the appeal on the merits, and therefore, the current state in our
case is that the plaintiffs have not been required to comply with the burdensome
requirements of the Act. If we were to alter that status quo, we should do so only by
considering the stay on the merits and determining that a stay is appropriate under that
analysis. Otherwise, we impose a cost on the businesses and individuals that have to
comply with the Act, and curtail their First Amendment rights, based solely on an
unreasoned stay denial even though the only court decision as to this Indiana statute
held that the burden is unconstitutional. And such a precedent could have drastic
consequences in a future case where the economic burden of a statute was even greater,
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by subjecting the parties to that burden while awaiting the Supreme Court’s decision
without ever considering the relative harms to the parties.

If we reached that conclusion after a careful analysis of the stay motion on the
merits, the result would be justified. But to reach it for parity alone, when the cases are
presented in opposite postures, accords too much weight to a one-sentence denial of a
stay by the Supreme Court, and that is too thin a reed to support imposing what, in our
case, have been deemed unconstitutional burdens. We should impose such burdens
only after considering the standards appropriate to a stay appeal on the merits: the
likelihood of success on the merits and existence of irreparable injury to the moving
party, the injury to the other party if a stay is granted, and the public interest. Common
Cause Ind. v. Lawson, 978 F.3d 1036, 1039 (7th Cir. 2020). The grant of a stay without
proceeding through that analysis unjustifiably absolves the moving party of its burden
of proof in its quest to upend the district court’s denial of that stay.

A denial of a stay by the Supreme Court, which might turn on the relative harms
to the parties and not the merits of the legal claim, is not a decision on the merits of the
case, nor is a grant of certiorari. Ind. State Police Pension Trust v. Chrysler LLC, 556 U.S.
960 (2009). By granting a stay of the district court’s injunction here, and allowing
enforcement of a law deemed unconstitutional by the district court, we give the
Supreme Court’s stay denial an impact beyond its precedential value. One could as
easily argue that the Court’s grant of certiorari signals a concern with the Fifth Circuit’s
determination of constitutionality, and favors leaving the district court’s determination
in place. Either approach is problematic, because neither the summary denial of the stay
nor the grant of certiorari is a decision on the merits, nor should they be treated as such.

Although I do not support granting the motion, I am sympathetic to the
argument that sometimes the most prudent and respectful course is to hold an appeal in
abeyance until the Supreme Court’s ruling, particularly in a situation such as the one
before us involving functionally-identical statutes. United States v. Tholl, 895 F.2d 1178,
1180 n.4 (7th Cir. 1990). But a true abeyance here would be to freeze the proceedings in
this case as is, retaining the status quo until the Supreme Court issues its decision.
Holding proceedings in abeyance is also supportable, given that the grant of certiorari
means that the likelihood of success component of the stay motion is up in the air. It is a
legally-supportable approach that adequately defers to the Supreme Court’s decision to
consider the merits of the underlying issue here. For that reason, if we choose not to
consider the motion before us on the merits, the more supportable approach would be
to suspend proceedings until the Supreme Court issues its ruling, as we have done
numerous times where a pending Supreme Court case may be dispositive. Summarily
granting the stay and upending the status quo, and allowing a statute that the district
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court has determined to be unconstitutional to take effect without holding the moving
party to any burden of proof, should not be an option.

Accordingly, I respectfully concur in the decision to hold the proceedings in
abeyance by deferring briefing until the Supreme Court’s decision, and dissent from the
decision to grant the stay.



